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RCSENBERG, Board Menber:

In separate decisions dated March 14, 1991, entered follow ng
i ndi vi dual hearings held in absentia, the Immgration Judge found
the applicants excludable, determined that they had failed to
establish eligibility for any form of discretionary relief, and
ordered themexcluded fromthe United States. No appeal was taken.

. PROCEDURAL BACKGROUND
On June 10, 1991, the applicants, through new y-retai ned counsel,

nmoved to reopen their exclusion proceedings in order to explain
their absence at the prior proceeding, which they clainmed to have
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had no notice of, and to request a change of venue from Los Angel es
to San Francisco. In a decision dated June 28, 1991, the
I mmigration Judge denied the notion, deciding that the notice of
hearing served on their "attorney of record” was |legally adequate
notice to the applicants.

The applicants appealed the Immgration Judge’s denial of their
nmotion to reopen and noved for a change of venue. On appeal, they
expl ai ned that their prior counsel has been retained for the limted
pur pose of arranging their release from Immgration and
Nat ural i zati on Service custody, and that there was no agreenent that
he woul d represent themat any future proceedi ng. They were unaware
that the attorney had been given notice of the March 14th heari ng,
that such a hearing took place, and that he had appeared on their
behal f at that proceeding.

By deci sion dated Septenber 13, 1994, we dism ssed the appeal and
deni ed the notion to change venue. W decided that the applicants’
stated reason for their failure to appear, that their attorney had
not notified them of the date of hearing, was not a reasonable
explanation for their failure to attend the hearing.

We noted that to the extent the applicants were claimng that they
received ineffective assistance of counsel from their prior
attorney, they had not foll owed the procedures for supporting such
a claimas set forth in Matter of lLozada, 19 1&N Dec. 637 (BIA
1988). As the Immgration Judge noted in his decision, notice to
an attorney of record constitutes notice to the alien. See
8 CFR 8§ 292.5(a) (1991). W pointed out that there is no
“limted” appearance of counsel in inmgration proceedi ngs, and t hat
because the attorney never withdrew fromthe case, he renained the
applicants’ attorney of record. See Matter of Velasquez, 19 I|I&N
Dec. 377 (BIA 1986). Furthernore, we found the applicants’
contention that they were only represented by former counsel through
the tine of release from Service custody “unpersuasive, if not
incredible,” noting that the attorney actually appeared at the
hearing claimng to be the applicants’ representative.

1. MOTION TO RECPEN BASED ON
| NEFFECTI VE ASSI STANCE OF COUNSEL

By notion dated Septenmber 10, 1996, and received on Septenber 25
1996, the applicants noved the Board to reopen their exclusion
proceedi ngs and to stay deportation pending our decision on their
notion to reopen. Wen the basis for a notion to reopen is that the
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I mmigration Judge erroneously held an in absentia hearing, the
alien nust establish reasonable cause for his or her absence from
t he proceedings. Section 242(b) of the Immigration and Nationality
Act, 8 U S.C. 8§ 1252(b) (1994); Matter of Haim 19 | &N Dec. 641 (BI A
1988); Matter of Nafi, 19 |I&N Dec. 430 (BIA 1987). |If the alien
shows reasonabl e cause for his failure to appear, the notion will be
granted; if he does not, the notion will be denied. Matter of Ruiz,
20 | &N Dec. 91 (BI A 1989).

The applicants’ notion to reopen before the Board is based on an
allegation of ineffective assistance of counsel. “Ineffective
assi stance of counsel in a deportation proceeding is a denial of due
process only if the proceeding was so fundanmentally unfair that the
alien was prevented fromreasonably presenting his case. One nust
show, noreover, that he was prejudiced by his representative’'s
performance.” Matter of Lozada, supra, at 638 (citations onmtted);
see also Matter of Giijalva, 21 1&N Dec. 3284 (BIA 1996) (noting
that ineffective assistance of counsel can ambunt to “exceptional
ci rcunst ances” within the meani ng of section 242B(f)(2) of the Act,
8 US C 8§ 1252b(f)(2) (1994)); cf. Matter of Rivera, 21 |&N Dec.
3296 (BIA 1996) (finding that the alien had failed to show
exceptional circunstances where she did not neet all of the Lozada
requi renents).

In Lozada, we laid out the requirenments an applicant nust neet in
order to support a claim of ineffective assistance of counsel.
First, the notion should be supported by an affidavit of the
al l egedly aggrieved applicant attesting to the relevant facts.
Second, before the allegation is presented to the Board, the forner
counsel must be informed of the allegations and allowed the
opportunity to respond. Any subsequent response from counsel, or
report of counsel’s failure or refusal to respond should be
submtted with the notion. Finally, if it is asserted that prior
counsel’s handling of the case involved a violation of ethical or
legal responsibilities, the motion should reflect “whether a
conpl aint has been filed with appropriate disciplinary authorities
regarding such representation, and if not, why not.” Matter of
Lozada, supra, at 639; see also Matter of R vera, supra.

The applicants in this case have met the “high standard” we

announced in Lozada. First, the female applicant provided a
det ai |l ed decl aration supporting her claimof ineffective assistance
of counsel . This declaration states that the applicants never

recei ved notice of the hearing fromfornmer counsel or anyone el se.
It also states their understanding that the attorney was retained
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for the limted purpose of arranging their release fromcustody and
that there was no agreement that he would represent them at any
future proceeding.?

Second, prior counsel was informed by letter of the allegations
against him and his reply indicates that he believed that his role
as attorney was “limted to handling the exclusion matter up to the
rel ease fromINS custody, and did not extend to asylumor any ot her
subsequent work.”? Finally, the record reflects that the fenale
applicant filed a conplaint against fornmer counsel with the State
Bar of California.

For these reasons, we conclude that the applicants have satisfied
the requirenments of Matter of Lozada. W find that the record
supports their contention that they were prejudiced by the actions
of their former counsel and were prevented from presenting their
case. This was a reasonable cause for their failure to appear, and
we therefore grant the notion to reopen. The notion to stay
deportation until we decide the notion to reopen i s now noot.

ORDER: The notion to reopen is granted and the case i s renmanded
to the Immgration Court in San Francisco, California, for further
pr oceedi ngs.

1 The Notice of Entry of Appearance as Attorney or Representative
Before Ofice of the Inmgration Judge (Form EQ R-28) filed by
former counsel indicates that it was “submitted in connection with
bond-out only, and expires in 14 days.”

2 The attorney’'s stated belief that he only represented the
applicants for a certain phase of their case does not explain why he
appeared at their hearing wi thout them and presented hinself as
their representative. Nor does it reflect an understanding of the
well -settled principle that there is no “limted” appearance of
counsel in an inmmgration proceeding. See Matter of Vel asquez,
supra. However, it does support a finding that the assistance the
applicants received fromhi mwas ineffective.




